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)RU D WKRURXJK GLVFXVVLRQ FRQFHUQLQJ WKH VFRSH DQG GHWDLOV RI WKH

FRQVSLUDF\� VHH 8QLWHG 6WDWHV Y� 0RVV� � )��G ��� ��WK &LU� �����

�DIILUPLQJ WKH SHWLWLRQHUV¶ FRQYLFWLRQV DQG VHQWHQFHV RQ GLUHFW DSSHDO��

�
0RVV UHFHLYHG D OHWWHU IURP WKH JRYHUQPHQW LQGLFDWLQJ WKDW KH ZDV

WKH WDUJHW RI D IHGHUDO LQYHVWLJDWLRQ�
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7KH UHFRUG \LHOGV FRQIOLFWLQJ WHVWLPRQ\ DV WR ZKHWKHU $WWRUQH\

0XUSK\ PHW .RKQ MXVW SULRU WR WKH DUUDLJQPHQW� RU ZKHWKHU WKH WZR KDG
PHW HDUOLHU� :H QHHG QRW UHVROYH WKH LVVXH DV LW LV RI OLWWOH UHOHYDQFH WR WKH
XOWLPDWH UHVROXWLRQ RI WKH FDVH�
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7KH GLVWULFW FRXUW GLG QRW ILOH $WWRUQH\0RUUHDOH¶V $SSHDUDQFH XQWLO

$SULO �� ����� 7KH 8QLWHG 6WDWHV $WWRUQH\¶V 2IILFH DOVR UHFHLYHG WKH
$SSHDUDQFH OHWWHU RQ$SULO �� ����� 1HYHUWKHOHVV�$VVLVWDQW8QLWHG 6WDWHV
$WWRUQH\ /HH -DQLFH �³$86$ -DQLFH´�� WKH SURVHFXWRU DVVLJQHG WR WKH
FDVH� WHVWLILHG WKDW KH ZDV DZDUH SULRU WR UHFHLSW RI WKH $SSHDUDQFH OHWWHU
WKDW $WWRUQH\ 0RUUHDOH UHSUHVHQWHG 0RVV DQG $WWRUQH\ 0XUSK\
UHSUHVHQWHG .RKQ�

�
$86$-DQLFH DOVR GLVFXVVHG -DHJHU¶V FRRSHUDWLRQ GXULQJ WKHPRQWKV

SULRU WR WKH LVVXDQFH RI WKH ,QGLFWPHQW�

�
$86$ -DQLFH KDG GHQLHG $WWRUQH\ .DSSOHPDQ¶V UHTXHVWV IRU

LQIRUPDWLRQ UHJDUGLQJ WKH LGHQWLW\ RI ZLWQHVVHV FRRSHUDWLQJ ZLWK WKH
JRYHUQPHQW�
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$V GLVFXVVHG� LQIUD� DW ������ $WWRUQH\ 0RUUHDOH ZDV DEVHQW IURP

WKH PHHWLQJ DV KH ZDV LQ WKH KRVSLWDO UHFRYHULQJ IURP LQMXULHV VXVWDLQHG

LQ DQ DXWRPRELOH DFFLGHQW�

�
7KHUH DUH GLVFUHSDQFLHV LQ WKH UHFRUG DV WR WKH H[DFW GDWH RI WKH

PHHWLQJ� KRZHYHU� LW LV XQGLVSXWHG WKDW WKH PHHWLQJ RFFXUUHG EHWZHHQ

$SULO � � �� �����
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7KH GLVWULFW FRXUW LQLWLDOO\ VHQWHQFHG -DHJHU WR D ��� PRQWK SHULRG

RI LQFDUFHUDWLRQ� ,Q DFFRUGDQFH ZLWK WKH SOHD DJUHHPHQW� WKH JRYHUQPHQW

ILOHG D PRWLRQ WR UHGXFH -DHJHU¶V VHQWHQFH SXUVXDQW WR )('�5�&5,0� 3� ��

DQG WKH GLVWULFW FRXUW XOWLPDWHO\ UHGXFHG -DHJHU¶V VHQWHQFH WR WKLUW\�VL[

PRQWKV�
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7KH GLVWULFW FRXUW GHWHUPLQHG WKDW WKH TXDQWLW\ RI PDULMXDQD

DWWULEXWDEOH WR HDFK SHWLWLRQHU ZDV �� ��� NLORJUDPV� 0RVV� � )��G DW ����

��� 0RVV UHFHLYHG D JUHDWHU VHQWHQFH� KRZHYHU� EHFDXVH KH ZDV FKDUJHG

DV WKH OHDGHU RI WKH FRQVSLUDF\ DQG KH UHFHLYHG DQ XSZDUG DGMXVWPHQW IRU

REVWUXFWLRQ RI MXVWLFH LQ UHODWLRQ WR WKH VROLFLWDWLRQ RI -DHJHU� 0RVV� )��G
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7KH WULDO MXGJH�+RQ�+RUDFH:�*LOPRUH� UHWLUHG SULRU WR UHQGHULQJ

D GHWHUPLQDWLRQ RQ WKH PRWLRQ� 7KH FDVHV WKHUHDIWHU ZHUH WUDQVIHUUHG WR

WKH GRFNHW RI WKH +RQ� 3DWULFN -� 'XJJDQ� ZKR GHQLHG WKH UHTXHVWHG UHOLHI�

��
0RVV DOVR ILOHG D PRWLRQ SXUVXDQW WR 5XOH �� �E���� RI WKH )HGHUDO

5XOHV RI &LYLO 3URFHGXUH RQ WKH VDPH GD\ WKDW KH ILOHG WKH 1RWLFH RI

$SSHDO� 7KH GLVWULFW FRXUW GHQLHG WKH PRWLRQ RQ 6HSWHPEHU ��� �����
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0RVV ILOHG D /LPLWHG 0RWLRQ RI 5HPDQG LQ WKLV &RXUW VHHNLQJ WR

FRQVROLGDWH KLV DFWLRQ ZLWK WKH HYLGHQWLDU\ KHDULQJ UHODWLQJ WR .RKQ¶V

FODLPV� 7KLV &RXUW GHQLHG 0RVV¶V UHTXHVW ³ZLWKRXW SUHMXGLFH WR LWV

UHVXEPLVVLRQ LQ WKH HYHQW WKH GLVWULFW FRXUW FHUWLILHV WKDW LW LV LQFOLQHG WR

JUDQW D MRLQW KHDULQJ�´ 7KH GLVWULFW FRXUW VXEVHTXHQWO\ FHUWLILHG LWV

LQFOLQDWLRQ WR JUDQW D MRLQW HYLGHQWLDU\ KHDULQJ DQG WKLV &RXUW UHPDQGHG
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7KH GLVWULFW FRXUW JUDQWHG WKH &HUWLILFDWH RI $SSHDODELOLW\ DV WR ILYH

LVVXHV� ��� ZKHWKHU .RKQ ZDV GHQLHG WKH HIIHFWLYH DVVLVWDQFH RI FRXQVHO

LQ WKH SOHD VWDJH RI WKH SURFHHGLQJV DV D UHVXOW RI $WWRUQH\ 0XUSK\¶V

³HDUOLHU� RQJRLQJ� DQG VLPXOWDQHRXV UHSUHVHQWDWLRQ RI D FR�GHIHQGDQW LQ

WKH VDPH LQGLFWPHQW�´��� ZKHWKHU .RKQ VKRXOG KDYH EHHQ SHUPLWWHG WR

DPHQG KLV SHWLWLRQ LQ OLJKW RI $SSUHQGL� ��� ZKHWKHU .RKQ ZDV GHQLHG

HIIHFWLYH DVVLVWDQFH RI FRXQVHO DW WULDO GXH WR FRXQVHO¶V ³SULRU DQG

FRQWHPSRUDQHRXV UHSUHVHQWDWLRQ RI D FR�GHIHQGDQW� DQG DOVR GXH WR

GHIHQVH FRXQVHO¶V EHOLHI DQG IHDU GXULQJ WULDO WKDW KH ZDV EHLQJ

LQYHVWLJDWHG LQ D VFKHPH WR EULEH DZLWQHVV�´��� ZKHWKHU .RKQZDV GHQLHG

HIIHFWLYH DVVLVWDQFH RI FRXQVHO DW VHQWHQFLQJ� DQG ��� ZKHWKHU .RKQ ZDV

GHQLHG WKH HIIHFWLYH DVVLVWDQFH RI FRXQVHO RQ DSSHDO�
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:H QRWH WKDW RQ GLUHFW DSSHDO D SULRU SDQHO RI WKLV &RXUW

GHWHUPLQHG WKDW ³0XUSK\ UHSUHVHQWHG 0RVV >GXULQJ WKH 0DUFK ��� ����
PHHWLQJ@ DQG XOWLPDWHO\ DW WULDO�´ 0RVV� � )��G DW ���� :H DFNQRZOHGJH
WKDW XQGHU WKH ODZ RI WKH FDVH GRFWULQH� D FRXUW RXJKW QRW UHRSHQ LVVXHV
GHFLGHG DW DQ HDUOLHU SRLQW LQ WKH VDPH OLWLJDWLRQ� 6HH $JRVWLQL Y� )HOWRQ�
��� 8�6� ���� ��� ������� ³,VVXHV GHFLGHG DW DQ HDUO\ VWDJH RI WKH
OLWLJDWLRQ� HLWKHU H[SOLFLWO\ RU E\ QHFHVVDU\ LQIHUHQFH IURP WKH GLVSRVLWLRQ�
FRQVWLWXWH WKH ODZ RI WKH FDVH�´ +DQRYHU ,QV� &R� Y� $PHULFDQ (QJ¶J &R��
��� )��G ���� ��� ��WK &LU� ����� �FLWDWLRQ DQG TXRWDWLRQPDUNV RPLWWHG��
7KH GRFWULQH RI ODZ RI WKH FDVH LV ³QRW DQ LQH[RUDEOH FRPPDQG�´ DQG
FRXUWV PXVW XVH ³FRPPRQ VHQVH´ LQ DSSO\LQJ LW� 6HH LG� +HUH� WKH SULRU
SDQHO QHLWKHU DGGUHVVHG WKH LVVXH RI MRLQW UHSUHVHQWDWLRQ� QRU KDG RFFDVLRQ
WR FRQVLGHU WKH UHFRUG GHYHORSHG RQ FROODWHUDO UHYLHZ� +DYLQJ WKH

RSSRUWXQLW\ WR H[DPLQH WKH H[WHQVLYH WHVWLPRQ\ SUHVHQWHG GXULQJ WKH

HYLGHQWLDU\ KHDULQJ� ZH UHVSHFWIXOO\ GLVDJUHH ZLWK WKH SULRU SDQHO¶V
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7KH 0LFKLJDQ 5XOHV RI 3URIHVVLRQDO &RQGXFW SODFH VLPLODU

UHVWULFWLRQV RQ DQ DWWRUQH\¶V DELOLW\ WR UHSUHVHQW D FOLHQW LI WKH
UHSUHVHQWDWLRQ LV ³GLUHFWO\ DGYHUVH´ WR WKH UHSUHVHQWDWLRQ RI DQ DWWRUQH\¶V
IRUPHU FOLHQW� 6HH 5XOH ��� RI WKH 0LFKLJDQ 5XOHV RI 3URIHVVLRQDO
&RQGXFW� 6HH DOVR 3HRSOH Y� *DOODJKHU� ��� 0LFK� $SS� ��� �������
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+RZHYHU� WKH )LIWK&LUFXLW LQ%HHWV SUHVFLHQWO\ VWDWHG� ³>Z@KLOH WKLV

SDQHO LV ERXQG WR IROORZ FHUWDLQ SUHFHGHQWV XWLOL]LQJ WKH &X\OHU VWDQGDUG
HYHQ ZKHQ WKH DOOHJHG FRQIOLFW GRHV QRW LQYROYH PXOWLSOH UHSUHVHQWDWLRQ�
WKH GHVLUDELOLW\ RI WKDW DSSURDFK LV QRW D IRUHJRQH FRQFOXVLRQ � � � � 7KH
6XSUHPH &RXUW ZLOO KDYH WR VRUW RXW WKLV TXDQGDU\�´ %HHWV� ��� )��G
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FKDUJHG SXUVXDQW WR 5XOH ��E� RU KDYH EHHQ MRLQHG IRU WULDO
SXUVXDQW WR 5XOH ��� DQG DUH UHSUHVHQWHG E\ WKH VDPH UHWDLQHG RU
DVVLJQHG FRXQVHO RU WKH VDPH UHWDLQHG RU DVVLJQHG FRXQVHO ZKR
DUH DVVRFLDWHG LQ WKH SUDFWLFH RI ODZ� WKH FRXUW VKDOO SURPSWO\
LQTXLUH ZLWK UHVSHFW WR VXFK MRLQW UHSUHVHQWDWLRQ DQG VKDOO
SHUVRQDOO\ DGYLVH HDFK GHIHQGDQW RI WKH ULJKW WR WKH HIIHFWLYH
DVVLVWDQFH RI FRXQVHO� LQFOXGLQJ VHSDUDWH UHSUHVHQWDWLRQ� 8QOHVV
LW DSSHDUV WKDW WKHUH LV JRRG FDXVH WR EHOLHYH WKDW QR FRQIOLFW RI
LQWHUHVW LV OLNHO\ WR DULVH� WKH FRXUW VKDOO WDNH VXFK PHDVXUHV DV
PD\ EH DSSURSULDWH WR SURWHFW HDFK GHIHQGDQW¶V ULJKW WR FRXQVHO�
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7KH 7KRPDV FRXUW DFNQRZOHGJHG WKDW FRXUWV LPSRVH D PRGLILHG

6WULFNODQG VWDQGDUG LQ FLUFXPVWDQFHV ZKHUH D SHWLWLRQHU DVVHUWHG WKDW KLV
FRXQVHO ZDV FRQVWLWXWLRQDOO\ LQHIIHFWLYH IRU HQFRXUDJLQJ KLP WR SOHDG
JXLOW\� RU ZKHUH WKH SHWLWLRQHU DOOHJHG WKDW WKH KLV FRXQVHO ZDV
FRQVWLWXWLRQDOO\ GHILFLHQW IRU HQFRXUDJLQJ KLP WR UHMHFW D SOHD RIIHU DQG
SURFHHG WR WULDO� ,Q WKH IRUPHU LQVWDQFH� WR SUHYDLO RQ D FODLP RI
LQHIIHFWLYH DVVLVWDQFH� WKH FRXUWV UHTXLUHG WKDW WKH SHWLWLRQHU GHPRQVWUDWH
WKDW KLV FRXQVHO¶V SHUIRUPDQFH ZDV GHILFLHQW DQG WKDW ³WKHUH LV D
UHDVRQDEOH SUREDELOLW\ WKDW� EXW� IRU FRXQVHO¶V HUURUV� KH ZRXOG QRW KDYH
SOHDGHG JXLOW\ DQG ZRXOG KDYH LQVLVWHG RQ JRLQJ WR WULDO�´ +LOO Y�

/RFNKDUW� ��� 8�6� ��� �� ������� &RQYHUVHO\� LQ 7XUQHU Y� 7HQQHVVHH�
��� )��G ���� ��WK &LU� ������ WKLV &RXUW GHWHUPLQHG WKDW ZKHUH D
SHWLWLRQHU FODLPV WKDW KLV FRXQVHO ZDV LQHIIHFWLYH IRU HQFRXUDJLQJ KLP WR
UHMHFW D SOHD EDUJDLQ� WKH SHWLWLRQHU PXVW GHPRQVWUDWH� ��� GHILFLHQW
SHUIRUPDQFH RQ WKH SDUW RI FRXQVHO� DQG ��� ³EXW IRU FRXQVHO¶V DGYLFH�
WKHUH LV D UHDVRQDEOH SUREDELOLW\ WKDW KH ZRXOG KDYH SOHDGHG JXLOW\�´
7XUQHU� ��� )��G DW ��������

��
:HREVHUYH WKDW7KRPDV UHTXLUHV WKH SHWLWLRQHU WR ILUVW GHPRQVWUDWH

DQ ³DFWXDO FRQIOLFW RI LQWHUHVW´ DQG WKHQ GHPRQVWUDWH DQ DGYHUVH HIIHFW RQ
WKH YROXQWDU\ QDWXUH RI WKH JXLOW\ SOHD� 7KRPDV� ��� )��G DW ���� ,Q
0LFNHQV� WKH 6XSUHPH &RXUW FODULILHG LWV SULRU GHILQLWLRQ RI WKH WHUP
³DFWXDO FRQIOLFW RI LQWHUHVW´ DV FRPSULVLQJ ERWK UHTXLUHPHQWV RI WKH
6XOOLYDQ WHVW � D FRQIOLFW RI LQWHUHVW DQG DGYHUVH HIIHFW� ��� 6� &W� DW ����
Q��� $Q ³DFWXDO FRQIOLFW RI LQWHUHVW´ WKHUHIRUH LV D WHUP RI DUW UHTXLULQJ D
FRQIOLFW RI LQWHUHVW DQG DGYHUVH HIIHFW� ,Q H[DPLQLQJ 7KRPDV� DQG WKH
FDVHV FLWHG WKHUHLQ� LW DSSHDUV WKDW WKH ³DFWXDO FRQIOLFW RI LQWHUHVW´ UHTXLUHG
LQ WKH ILUVW SURQJ RI WKH FRXUW¶V WHVW UHTXLUHV RQO\ WKDW WKH SHWLWLRQHU
GHPRQVWUDWH D UHDO RU JHQXLQH� DV RSSRVHG WR D K\SRWKHWLFDO� FRQIOLFW RI
LQWHUHVW�
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